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CASE  SUMMARIES 


ADVERSE  ACTIONS 

THEODORE  ADAMEK  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  NY07528 110371) 

September  3,  1982 

1.390;  1.420;  1.513;  10.700 

Appellant  was  removed  from  the  position  of  dis- 
tribution clerk  for  "failure  to  meet  the  essential 
requirements  of  his  position."  The  agency's  action  in 
this  case  was  based  on  appellant's  past  disciplinary 
record,  specifically  on  two  incidents  of  unauthorized 
absence,  both  of  which  resulted  in  appellant's  suspen- 
sion and  the  agency's  postponement  of  his  within- 
grade  step  increases. 

In  the  initial  decision,  the  presiding  official  sus- 
tained the  agency's  action,  rejecting  appellant's  con- 
tention that  the  removal  was  discriminatory  because 
of  his  handicap,  drug  abuse.  Subsequently,  appellant 
petitioned  for  review,  alleging  that  the  presiding  of- 
ficial erred  in  sustaining  the  charge  based  solely  pn 
incidents  for  which  he  already  had  been  disciplined. 

Although  the  Board  agreed  with  the  presiding  of- 
ficial's finding  that  appellant  did  not  establish  that  he 
was  subject  to  handicap  discrimination,  it  found  that 
the  agency's  action  could  not  be  sustained.  The  Board 
determined  that  since  the  appellant's  removal  was 
based  solely  on  two  incidents  of  misconduct  for  which 
he  had  previously  been  suspended,  the  agency  could 
not  combine  the  two  previous  offenses  to  formulate  a 
new  charge  and  take  a more  serious  adverse  action. 
The  Board  noted,  however,  that  the  agency  could 
consider  past  actions  in  determining  the  severity  of 
the  penalty  in  any  subsequent  adverse  action  based 
on  a different  incident  of  misconduct.  Accordingly, 
the  Board  affirmed  the  initial  decision  in  part  and  re- 
versed it  in  part,  ordering  the  agency  to  cancel  the  re- 
moval. 


WILLIAM  A.  BURNETT  v.  U.S.  SOLDIERS'  AND 
AIRMEN'S  HOME  (Docket  Nos.  DC075281 10429  and 
DC07528 110298) 

September  17,  1982 


1.110;  1.340;  1.346;  1.362;  1.368;  1.510;  1.512; 4.210; 
6.400;  10.131;  14.700 

Appellant,  charged  with  making  loans,  was  sus- 
pended then  removed  from  the  position  of  health  care 
technician  at  the  U.S.  Soldiers'  and  Airmen's  Home. 
The  agency's  action  was  based  on  its  discovery  that 
for  a period  of  about  a year,  appellant  cashed  checks 
made  out  to  him  or  to  "cash"  for  a member  of  the 
home.  According  to  the  record,  appellant  first  stated 
that  they  were  repayments  for  loans,  but  later  ad- 
mitted that  he  had  cashed  them  as  a personal  favor. 

Appellant  appealed  to  the  Board's  regional  office, 
and  the  presiding  official  found  that  he  had  not  made 
loans  and  had  not,  by  cashing  the  checks,  violated  5 
C.F.R.  part  735,  as  the  agency  had  alleged.  When  the 
presiding  official  reversed  appellant's  emergency 
suspension  and  removal,  the  agency  petitioned  for  re- 
view of  the  two  initial  decisions  issued  in  appellant's 
case,  and  the  Office  of  Personnel  Management  (OPM) 
intervened  on  the  agency's  behalf.  In  light  of  the 
charges  against  appellant,  both  agencies  requested 
that  the  Board  take  a further  look  at  the  record.  Sub- 
sequently, the  Board  reopened  appellant's  case  on  its 
own  motion. 

In  considering  the  emergency  suspension  action 
taken  against  appellant,  the  Board  agreed  with  the 
presiding  official's  reversal  of  the  emergency  suspen- 
sion. Citing  Cuellar  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  SF075299045  at  11  (November  13,  1981), 
the  Board  noted  that  the  agency  provided  appellant 
less  than  30  days  notice  for  a suspension  of  more  than 
14  days  and  did  not  show  "reasonable  cause  to  believe 
[appellant]  has  committed  a crime  for  which  a sen- 
tence of  imprisonment  may  be  imposed." 

The  Board  agreed  with  the  presiding  official's  find- 
ing that  appellant  received  no  financial  gain  from  his 
check  cashing  transactions  and  noted  that  illegal  gain 
includes  soliciting  money  or  accepting  a gratuity  from 
a person  who  has  interests  that  may  be  affected  by  an 
employee's  performance  of  his  job.  However,  the 
Board  also  agreed  with  the  contention  in  OPM's  inter- 
venor  brief  that  the  presiding  official  did  not  address 
all  charges  against  appellant.  The  Board  noted  that 
whether  appellant  used  public  office  for  his  own  gain, 
whether  he  adversely  affected  public  confidence  in 


the  government,  and  whether  he  lacked  trustworthi- 
ness also  warranted  attention.  In  considering  these 
matters,  the  Board  found  insufficient  evidence  to  sup- 
port charges  relating  to  undermining  public  confi- 
dence or  displaying  general  untrustworthiness.  How- 
ever, the  Board  did  determine  that  appellant's  con- 
duct was  in  violation  of  5 C.F.R.  §735.201a(a),  which 
provides: 

An  employee  shall  avoid  any  action,  whether  or 
not  specifically  prohibited  by  this  subpart,  which 
might  result  in,  or  create  the  appearance  of:  (a) 
using  public  office  for  private  gain.  (Emphasis 
added.) 

Thus,  the  Board  found  that  the  circumstances  of  the 
transactions  created  the  appearance  of  wrongdoing. 
Nonetheless,  and  considering  the  suspicious  nature  of 
appellant's  actions  and  the  questions  left  unanswered 
in  the  record,  the  Board  stated  it  was  not  compelled  to 
find  that  appellant  took  money  from  a member  of  the 
home.  Therefore,  the  Board  found  the  penalty  of  re- 
moval too  harsh.  Accordingly,  it  vacated  the  initial 
decision  reversing  the  removal.  It  sustained  a portion 
of  the  charge  and  mitigated  the  penalty  of  removal  to 
a 30-day  suspension.  Also,  the  Board  affirmed  as 
modified  the  initial  decision  overturning  the  emer- 
gency suspension. 


JOSEPH  E.  CAIN.  JR.  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  SF075281 10815) 

September  8,  1982 

1.120;  1.3611;  1.400;  1.410;  4.121;  4.320;  10.121 

Appellant  was  suspended  from  the  position  of 
education  services  officer  for  60  days  for  sexual  har- 
assment of  females.  Despite  appellant's  allegation  that 
the  action  against  him  was  based  on  racial  discrimina- 
tion, the  Board's  presiding  official  found  that  ap- 
pellant failed  to  establish  a prima  facie  case  of  dis- 
crimination and  that  suspension  was  a reasonable 
penalty.  Consequently,  appellant  petitioned  for  re- 
view. 

The  Board  noted  that  in  appellant's  petition,  he 
questioned  the  agency's  approach  in  acting  against 
him,  claiming  that  the  agency  should  have  followed 
equal  employment  opportunity  (EEO)  procedures. 
The  Board  agreed  with  the  agency's  contention  that 
an  employee  who  feels  discriminated  against  is  not  re- 
quired to  address  the  problem  by  contacting  the  EEO 
office.  The  Board  noted  that  in  appellant's  case,  the 
employee  complaining  about  him  pursued  the  prob- 
lem with  her  personnel  office.  The  Board  added  that 


when  the  agency  elected  to  investigate  appellant's 
alleged  misconduct,  the  agency  afforded  appellant  all 
considerations  due  him  and  correctly  applied  the  ap- 
propriate regulations. 

Upon  considering  appellant's  argument  that  the 
penalty  against  him  was  severe  and  contrary  to  guid- 
ance given  in  the  table  of  penalties,  the  Board  noted 
that  according  to  the  table,  the  penalty  for  a charge  of 
sexual  harassment  ranges  from  a suspension  of  one  to 
10  days  to  removal.  Thus,  the  Board  agreed  with  the 
presiding  official's  finding  that  in  light  of  appellant's 
conduct  and  especially  considering  his  position  as 
supervisor,  the  60-day  suspension  was  reasonable. 
The  Board  also  discussed  appellant's  objection  to  the 
ground  rules  for  the  testimony  of  one  witness  and  his 
contention  that  he  should  have  been  able  to  present 
evidence  regarding  that  witness'  social  life  to  show 
that  his  alleged  conduct  could  not  have  affected  her. 
The  Board  agreed  with  the  presiding  official  that  such 
evidence  was  not  relevant  to  the  charge  of  sexual 
harassment  in  the  work  place.  Accordingly,  the  Board 
denied  appellant's  petition. 


JOHN  H.  CURRY  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075281 10627) 

September  21,  1982 

1.131;  1.3611;  1.3612;  1.400;  2.310;  3.141;  3.144; 
10.131;  11.134 

Appellant  was  charged  with  discrimination  against 
an  employee  because  of  sex  and  demoted  from  the 
position  of  machinist  foreman  to  a nonsupervisory 
position.  The  charges  against  appellant  stemmed  from 
a conversation  he  had  with  a female  employee  who 
was  not  supervised  by  appellant  but  who  was  a 
member  of  the  apprentice  program.  Appellant 
allegedly  upset  the  female  employee  by  making  dis- 
paraging remarks  about  the  place  of  women  in  the 
machine  shop  and  in  the  apprentice  program.  When 
the  Board's  regional  office  sustained  the  agency's  ac- 
tion demoting  him,  appellant  filed  a petition  for  re- 
view. 

In  his  petition,  appellant  argued  that  the  agency 
violated  his  right  to  free  speech  and  that  he  did  not 
violate  Title  VII  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  §2000e,  et.  seq.  On  its  own  motion  the  Board 
reopened  appellant's  case.  Upon  further  considera- 
tion of  the  issues,  the  Board  determined  that  the  pre- 
siding official  erred  in  basing  his  conclusions  on 
regulations  concerning  sexual  harassment  and  in 
finding  that  appellant  violated  Title  VII.  The  Board 
noted  that  harassment  under  Title  VII  concerns  sexual 
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advances  and  pointed  out  that  appellant's  remarks 
were  not  "sexual"  but  "sexist."  After  reviewing  the  ex- 
isting case  law,  the  Board  concluded  that  in  the  ab- 
sence of  sexual  harassment,  several  sexist  remarks  or 
a "pattern  or  practice"  would  be  reguired  to  show 
violation  of  the  regulations. 

Citing  Bundy  v.  Jackson,  641  F.2d  934  (D.C.  Cir. 
1981),  the  Board  noted  that  sexual  harassment  not 
leading  to  denial  of  tangible  employment  benefits 
constitutes  sex  discrimination  regarding  the  "terms, 
conditions,  or  privileges  of  employment."  However, 
the  Board  also  noted  that  according  to  Bundy,  casual 
or  isolated  discriminatory  remarks  "such  as  a few 
ethnic  or  racial  slurs,  may  not  raise  a cause  of  action." 

Even  though  the  Board  disagreed  with  the  pre- 
siding official's  conclusion  concerning  Title  VII,  it 
held  that  appellant  exhibited  discriminatory  behavior 
and  that  such  conduct  by  a supervisory  employee 
needed  to  be  addressed  by  the  agency.  Thus,  the 
Board  sustained  the  agency's  charge.  In  addressing 
appellant's  contention  that  his  rights  were  protected 
by  the  First  Amendment,  the  Board  explained  that  ac- 
cording to  5 U.S.C.  §75 13(a),  an  agency  may  take  ac- 
tion against  an  employee  only  for  such  cause  as  will 
promote  the  efficiency  of  the  service.  Citing  Arnett  v. 
Kennedy,  416  U.S.  134,  161,  reh.  denied,  417  U.S. 
977  (1974),  the  Board  further  noted  that  taking  action 
against  an  employee  to  "promote  the  efficiency  of  the 
service"  includes  dismissal  for  speech  as  well  as,  for 
other  conduct  and  that  such  action  against  an  em- 
ployee may  be  taken  in  some  situations  without  of- 
fending guarantees  of  the  First  Amendment. 

The  Board  discussed  the  difference  between  an  em- 
ployee exercising  his  freedom  to  comment  upon 
matters  of  public  concern  and  an  employee  making 
comments  subversive  to  order  and  discipline  in  the 
workplace.  Noting  that  appellant,  in  a supervisory 
position,  spoke  in  an  intimidating  manner  and  against 
management  policies  regarding  egual  opportunity 
employment,  the  Board  deemed  his  remarks  disrup- 
tive and  without  value  as  public  comment.  Determin- 
ing that  the  penalty  in  appellant's  case  was  rea- 
sonable, the  Board  affirmed  the  initial  decision  as 
modified,  sustaining  the  demotion. 


RICHARD  A.  FLORES  v.  DEPARTMENT  OF  LABOR 

(Docket  No.  DA075281 10503) 

September  13,  1982 

1.110;  1.332;  1.3611;  4.114;  4.115;  4.125;  4.127; 
4.211;  8.531 


Appellant  was  charged  with  sexually  harassing  a 
subordinate  female  employee  and  was  removed  from 
the  position  of  regional  administrator.  According  to 
the  record,  the  agency's  action  was  based  on  the 
charges  that  appellant  raped  an  agency  employee 
and  threatened  her  with  loss  of  job  security  if  she  told 
anyone  what  had  transpired.  When  appellant  ap- 
pealed his  removal,  the  presiding  official  found  the 
agency's  evidence  insufficient  to  sustain  the  charges. 
The  agency  petitioned  for  review. 

In  the  decision,  the  presiding  official  held  that  in 
the  absence  of  physical  or  medical  evidence,  the  re- 
liability of  the  testimony  of  the  allegedly  raped  em- 
ployee was  guestionable.  The  presiding  official  found 
discrepancies  in  the  employee's  testimony  regarding 
appellant's  actions  immediately  following  the  alleged 
assault,  the  advice  given  her  about  seeking  medical 
attention,  and  the  conversation  between  the  employee 
and  her  husband  when  she  told  him  of  the  alleged  as- 
sault. Moreover,  the  presiding  official  determined 
that  when,  in  a subseguent  encounter  with  appellant, 
the  employee  claimed  that  appellant  was  trying  to  kill 
her,  she  grossly  exaggerated  what  had  actually 
occurred  and  thus  weakened  her  credibility  as  a 
witness.  Also,  the  presiding  official  found  that  the  re- 
sults of  a polygraph  test  administered  to  the  employee 
were  not  of  significant  value. 

The  Board  noted  the  agency's  argument  that  the 
alleged  victim  had  no  reason  to  seek  immediate  medi- 
cal attention,  since  she  did  not  sustain  injuries  that  re- 
quired medical  treatment.  However,  the  Board 
agreed  with  the  presiding  official's  determination  that 
the  agency's  case  suffered  because  it  lacked  compe- 
tent medical  evidence.  The  Board  noted  that  medical 
evidence  would  have  substantiated  not  only  that  the 
employee  had  been  raped,  but  also  would  have  docu- 
mented her  emotional  state  and  any  physical  injuries 
such  as  bruises  or  torn  tissue.  Further,  the  Board  con- 
curred with  the  presiding  official's  finding  that  the  re- 
sults of  the  polygraph  examination  should  not  be  af- 
forded substantial  weight.  The  Board  found  that  the 
way  in  which  the  examination  was  conducted  ren- 
dered the  results  questionable  and  noted  that  Meier  v. 
Department  of  Interior , 3 MSPB  341,  346  (1980),  de- 
scribes criteria  for  administering  such  tests.  The 
Board  also  noted  that  because  the  employee  was 
hospitalized  for  "emotional  stress"  after  the  alleged 
assault,  the  type  of  polygraph  equipment  used  and  the 
results  regarding  whether  the  examiner  detected 
symptoms  of  mental  instability,  the  influence  of  drugs, 
behavioral  indications  of  deception,  or  other  attempts 
to  "beat  the  machine"  were  pertinent  to  this  case  but 
not  established  in  the  record. 
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In  discussing  the  employee's  credibility,  the  Board 
noted  that  according  to  Weaver  v.  Department  of  the 
Navy,  2 MSPB  297,  299  (1980),  due  deference  must  be 
given  to  the  assessment  of  the  presiding  official  who 
was  present  to  hear  and  observe  the  demeanor  of  wit- 
nesses. Determining  that  the  agency's  petition  for  re- 
view failed  to  show  that  the  presiding  official's  find- 
ings regarding  the  employee's  credibility  were  in- 
correct, and  in  the  absence  of  physical  or  medical  evi- 
dence or  eyewitness  testimony  to  strengthen  the  em- 
ployee's allegations,  the  Board  denied  the  petition  for 
review. 


GERALD  P.  GRAGG  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA07528010134) 

September  16,  1982 

1.363;  1.400;  1.600;  4.121;  7.200; 7.317; 7.318;  7.400; 
14.700 

Appellant  was  removed  from  the  position  of  equip- 
ment cleaner  for  failing  to  obey  an  order  that  all  em- 
ployees who  wear  respirators  be  clean  shaven.  When 
the  presiding  official  affirmed  the  agency's  action, 
appellant  filed  a petition  for  review,  contending  that 
the  agency  committed  an  unfair  labor  practice.  Speci- 
fically, appellant  accused  the  agency  of  violating  a 
negotiated  policy  which  allowed  employees  who  wear 
respirators  to  be  "trimmed  or  clean  shaven"  and  con- 
tended that  the  presiding  official  erred  when  he  de- 
termined that  labor-management  issues  were  not  rele- 
vant to  the  hearing  and  declined  to  accept  appellant's 
evidence. 

The  Board,  citing  Kuahine  v.  Department  of  the 
Navy,  4 MSPB  408,  in  which  it  held  that  appellants 
may  allege  an  unfair  labor  practice  as  an  affirmative 
defense,  determined  that  the  presiding  official  erred 
in  refusing  to  accept  appellant's  evidence.  The  Board 
therefore  granted  appellant's  petition  and  further 
noted  that  according  to  Crumpton  v.  Department  of 
Health  and  Human  Services,  AT07528010159  and 
Stalkfleet  v.  U.S.  Postal  Service,  SL075209055, 
collective  bargaining  agreements  have  the  same 
weight  as  agency  regulations. 

The  Board  discussed  the  agency's  policy  letters  re- 
garding shaving  requirements,  noting  that  the  first 
policy  letter,  which  required  that  employees  who 
wore  respirators  be  “trimmed  or  clean  shaven"  was 
followed  by  a second  letter  which  required  that  em- 
ployees be  clean  shaven.  The  Board  also  noted  that 
the  American  Federation  of  Government  Employees 
filed  an  unfair  labor  practice  charge  with  the  Federal 
Labor  Relations  Authority  (FLRA)  contending  that  the 


agency  did  not  provide  adequate  notice  so  that  the 
union  could  address  the  change  in  shaving  require- 
ments as  expressed  in  the  second  letter.  FLRA  found 
that  the  agency  committed  an  unfair  labor  practice 
and  ordered  it  to  revoke  the  second  letter.  The  Board 
adopted  FLRA's  finding  that  the  policy  was  invalid. 

The  Board  discussed  appellant's  obligation  to  obey 
an  order  based  on  an  invalid  policy,  stating  that  indi- 
viduals may  not  disregard  a law  or  rule  because  sub- 
stantial question  exists  about  the  constitutionality  or 
validity  of  that  law  or  rule.  The  Board,  noting  that  the 
agency's  order  to  appellant  to  comply  with  the  policy 
was  issued  before  any  ruling  on  the  agency's  ability  to 
enforce  the  policy,  determined  that  while  appellant 
was  seeking  to  change  the  policy,  he  was  obligated  to 
adhere  to  it. 

Considering  whether  appellant's  removal  was  an 
appropriate  penalty  for  disobeying  the  agency's 
order,  the  Board  noted  that  both  the  agency  and 
appellant  acted  inappropriately — the  agency  in  ini- 
tiating a policy  without  notifying  the  labor  organiza- 
tion and  appellant  in  disregarding  an  employment  re- 
quirement. The  Board  added  that  while  sustaining  the 
removal  would  be  tantamount  to  endorsing  the 
agency's  failure  to  honor  its  bargaining  obligation, 
reversing  the  removal  would  be  unwarranted  since 
appellant  blatantly  disobeyed  a direct  order  and  was 
fully  advised  as  to  what  repercussions  would  result 
from  his  insubordinance.  Seeking  a balance  between 
the  need  to  preserve  the  collective  bargaining  obliga- 
tion and  management's  right  to  discipline  employees, 
the  Board  affirmed  the  decision  as  modified,  ordering 
the  agency  to  cancel  appellant's  removal  and  sub- 
stitute a 30-day  suspension. 


CARL  HYLTON  v.  FEDERAL  AVIATION  ADMINIS- 
TRATION (Docket  No.  DC075281 10373) 

September  21,  1982 

1.110;  1.365;  1.368;  1.390;  1.400;  1 .513;  4.212;  8.230 

Appellant  was  removed  from  the  position  of  super- 
visory police  officer  for  improperly  discharging  his 
weapon.  The  charges  against  appellant  arose  when 
he,  while  on  duty  and  in  uniform,  shot  a man  who  was 
fleeing  a bank;  the  man  was  suspected  of  forgery  and 
of  passing  bad  checks.  When  appellant  appealed  to 
the  Board's  regional  office,  the  presiding  official  re- 
versed the  removal.  Subsequently,  the  agency  pe- 
titioned for  review. 

In  its  petition,  the  agency  contended  that  the  pre- 
siding official  misinterpreted  the  agency's  regulations 
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governing  the  use  of  firearms  by  its  airport  police.  In 
considering  the  contention,  the  Board  noted  that  the 
agency's  regulations  explain  that  discharging  a fire- 
arm at  a person  is  justified  only  when  certain  criteria 
are  met  regarding  whether  a felony  has  been  com- 
mitted and  whether  the  safety  of  others  would  be  jeo- 
pardized by  the  officer  discharging  the  weapon. 
Further,  the  Board  noted  that  the  agency's  airport 
police  training  manual  states  that  firing  at  a fleeing 
person  is  justified  only  in  self  defense  or  to  protect  an 
innocent  person  from  harm.  Determining  that  the  pre- 
siding official  did  not  properly  consider  appellant's 
conduct  in  light  of  the  pertinent  agency  regulations, 
the  Board  found  that  appellant's  actions  were  po- 
tentially dangerous  to  innocent  bystanders  when  he 
discharged  his  gun  first  in  the  bank  and  then  in  the 
airport  corridor.  Further,  the  Board  found  that 
appellant's  actions  were  not  in  self  defense  or 
necessary  to  protect  someone  else. 

The  Board  did  not  agree  with  the  presiding  official's 
dismissal  of  the  agency's  contention  that  appellant's 
actions  constituted  negligence  in  his  work  per- 
formance and  therefore  considered  that  contention. 
The  Board  pointed  out  that  although  appellant 
claimed  that  he  believed  a robbery  was  in  progress 
when  he  discharged  his  first  shot,  by  the  time  he  fired 
again,  the  suspect  had  fled  the  bank  without  using  a 
weapon  and  appellant  had  learned  that  the  suspect 
had  not  committed  armed  robbery.  The  Board  further 
noted  that  at  least  one  other  person  was  in  the  corridor 
when  the  suspect  fled  and  found  that  appellant's  firing 
of  his  gun  under  such  circumstances  constituted  care- 
less work  performance. 

In  determining  whether  the  penalty  was  rea- 
sonable, the  Board  noted  appellant's  work  record,  in- 
cluding his  lengthy  experience  and  extensive  train- 
ing, but  determined  that,  in  light  of  the  seriousness  of 
appellant's  conduct,  the  penalty  of  removal  was  ap- 
propriate. Accordingly,  the  Board  reversed  the  initial 
decision,  and  sustained  the  removal. 


SHIRLEY  JONES  v.  GOVERNMENT  PRINTING 
OFFICE  (Docket  No.  DC075281 10681) 

September  27,  1982 

1.3311;  1.3711;  1.511; 4.250 

Appellant  was  indefinitely  suspended  from  the  posi- 
tion of  bindery  worker  based  on  criminal  charges  that 
she  stabbed  her  husband  to  death.  According  to  the 
record,  the  agency  took  such  action  according  to  the 
provision  in  5 U.S.C.  §751 3(b)(1)  that  an  agency  may 
dispense  with  the  30-day  notice  period  before  sus- 


pending an  employee  if  "there  is  reasonable  cause  to 
believe  the  employee  has  committed  a crime  for  which 
a sentence  of  imprisonment  may  be  imposed."  When 
the  Board's  presiding  official  upheld  the  agency's  ac- 
tion, appellant  petitioned  for  review,  contending  that 
the  presiding  official  erred  when  she  found  that  the 
agency  properly  based  the  indefinite  suspension  on 
an  arrest  without  a finding  of  reasonable  cause. 

Agreeing  with  appellant's  argument,  the  Board 
noted  that  according  to  Martin  v.  Department  of  the 
Treasury,  MSPB  Docket  No.  AT075209044  at  8 (June 
1,  1982),  a suspension  is  imposed  for  disciplinary  rea- 
sons or  for  other  reasons  pending  inguiry  and  that  an 
agency's  indefinite  suspension  of  an  employee  pend- 
ing the  outcome  of  criminal  charges  is  proper.  How- 
ever, the  Board  explained  that  Martin  reguires  that 
suspensions  imposed  on  short  notice  be  based  on  a 
reasonable  cause  to  believe  that  the  employee  has 
committed  a crime  for  which  a sentence  of  imprison- 
ment may  be  imposed.  The  Board  determined  that  in 
appellant's  case,  the  presiding  official  failed  to  de- 
termine whether  the  agency,  at  the  time  it  initiated  the 
suspension,  had  reasonable  cause  to  believe  that  the 
criminal  charges  were  true.  Accordingly,  the  Board 
granted  appellant's  petition  to  determine  whether  the 
indefinite  suspension  was  proper. 

In  discussing  finding  “reasonable  cause,"  the 
Board  pointed  out  that  such  a finding  is  synonymous 
with  that  of  probable  cause,  which  will  support  a 
grand  jury  indictment.  The  Board  explained  that 
while  an  indictment  is  sufficient  to  support  an  in- 
definite suspension,  an  arrest  is  insufficient  unless  its 
circumstances  give  rise  to  "reasonable  cause." 
Further,  the  Board  pointed  out  that  such  circum- 
stances must  have  existed  at  the  time  the  agency  ef- 
fected the  suspension;  the  Board  found  no  evidence  to 
indicate  such  circumstances  in  appellant's  case. 
Though  the  Board  noted  that  the  court  documents  of 
record  indicated  that  appellant  had  been  arrested  and 
charged  with  homicide  and  that  a preliminary  hearing 
had  been  set,  it  found  no  evidence  of  a judicial  de- 
termination of  probable  cause.  However,  the  Board 
noted  that  at  a preliminary  hearing  that  occurred  after 
the  proposed  suspension,  a superior  court  judge 
found  probable  cause  to  believe  that  appellant  had 
committed  the  crime  charged  and  ordered  appellant 
held  for  grand  jury  action.  Based  on  this  determina- 
tion, the  Board  found  that  reasonable  cause  was  es- 
tablished, despite  the  lack  of  an  indictment. 

Considering  whether  the  suspension  promoted  the 
efficiency  of  the  service,  the  Board  agreed  with  the 
presiding  official's  determination  that  based  on  the 
media  coverage  and  the  concern  of  agency  em- 
ployees caused  by  appellant's  alleged  conduct,  her 
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continued  presence  in  the  workplace  would  adversely 
affect  employee  morale  and  the  agency's  reputation. 
Thus,  the  Board  sustained  the  indefinite  suspension 
and  affirmed  the  initial  decision  as  modified. 


WILLIAM  B.  LIMBERT  v.  VETERANS  ADMINISTRA- 
TION (Docket  No.  NY075281 10149) 

September  21,  1982 

1.110;  1.365;  1.369;  1.400;  1.561;  1.562;  8.230; 
14.700 

Appellant  was  removed  from  the  position  of  super- 
visory police  officer  for  neglecting  to  secure  an  un- 
loaded revolver.  According  to  the  record,  because 
appellant  had  difficulty  opening  the  security  office 
safe,  he  placed  the  revolver,  in  a manila  envelope,  in 
the  captain's  desk  drawer,  then  locked  the  captain's 
office  and  the  outer  office.  Subseguently,  the  revolver 
was  lost.  The  charges  against  appellant  were  also 
based  on  his  failure  to  note  in  the  operations  journal 
his  receipt  of  the  revolver  and  the  arrival  of  Capt. 
Franey  (a  member  of  the  New  York  City  Department 
of  Corrections)  to  retrieve  the  weapon. 

When  appellant  appealed  his  removal  to  the 
Board's  regional  office,  the  presiding  official  found 
that  appellant's  actions  were  not  negligent,  but  rea- 
sonable under  the  circumstances.  Moreover,  the  pre- 
siding official  determined  that  no  adverse  con- 
sequences resulted  from  appellant's  failure  to  make 
journal  entries  and  no  danger  to  hospital  staff  or  pa- 
tients resulted  from  the  loss  of  the  weapon.  When  the 
presiding  official  reversed  the  removal,  the  agency 
filed  a petition  for  review,  contending  that  the  pre- 
siding official  misinterpreted  the  requirement  set 
forth  in  5 U.S.C.  §751 3(a)  that  an  agency  may  take  ac- 
tion against  an  employee  only  "for  such  cause  as  will 
promote  the  efficiency  of  the  service."  Further,  the 
agency  argued  that  the  connection  between 
appellant's  position  as  a police  officer  and  his  respon- 
sibility to  secure  a weapon  properly  was  sufficient  to 
warrant  his  removal. 

Though  the  Board  agreed  that  a "nexus"  existed  be- 
tween appellant's  position  in  security  and  the  charges 
against  him,  it  could  not  find  that  appellant's  actions 
warranted  his  removal.  Considering  appellant's  un- 
successful effort  to  open  the  safe,  his  decision  to  leave 
the  revolver  behind  locked  doors,  and  the  limited  ac- 
cess to  the  security  office,  the  Board  concluded  that 
appellant  acted  prudently  under  the  circumstances. 
Further,  though  the  Board  viewed  appellant's  failure 
to  make  appropriate  journal  entries  as  a serious  in- 
fraction, it  found  such  neglect  insufficient  basis  for  re- 


moval. Accordingly,  the  Board  determined  that  a 15- 
day  suspension  was  the  maximum  reasonable  penalty 
to  impose  in  appellant's  case.  Therefore,  the  Board  af- 
firmed the  initial  decision  as  modified  and  ordered 
the  agency  to  cancel  the  removal  and  substitute  a 15- 
day  suspension. 


SAMUEL  OBERMAN  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  NY075209139) 

September  2,  1982 

1.345;  1.512;  8.230;  10.114;  10.119;  10.1215;  10.122; 
14.700 

Appellant,  charged  with  removing  magazines  from 
the  Dead  Letter  Branch,  was  removed  from  the  posi- 
tion of  security  police  officer.  In  the  initial  decision, 
the  presiding  official  sustained  the  agency's  action. 
Subsequently,  appellant  filed  a petition  for  review. 

The  Board  discussed  appellant's  contention  that  the 
agency  inhibited  employees  who  were  to  testify  on  his 
behalf  when  it  notified  them  that  they  were  not  to  at- 
tend the  hearing  solely  at  the  request  of  appellant's 
counsel,  but  to  attend  only  at  the  request  of  the  pre- 
siding official.  The  Board  explained  that,  according 
to  its  procedures,  the  agency  was  not  obligated  to 
make  its  employees  available  for  the  hearing  until 
their  presence  was  ordered  by  the  presiding  official. 
Further,  the  Board  noted  that  at  the  request  of 
appellant's  counsel,  the  presiding  official  did  direct 
the  agency  to  provide  witnesses  and  that  the  presiding 
official  and  the  agency  assured  the  witnesses  that  they 
would  suffer  no  reprisals  for  testifying  on  appellant's 
behalf.  Thus,  the  Board  found  that  appellant's  defense 
was  not  prejudiced  by  the  agency's  conduct  toward 
the  witnesses. 

The  Board  considered  the  reasonableness  of  the 
penalty  imposed  in  appellant's  case,  noting  that  the 
presiding  official  did  not  have  the  guidance  of 
Douglas  v.  Veterans  Administration,  MSPB  Docket 
No.  AT075299006  (April  10,  1981),  in  reaching  her 
initial  decision.  The  Board  explained  that  according 
to  Douglas,  the  agency  should  choose  a penalty  only 
after  weighing  all  relevant  factors  and  that  in 
appellant's  case,  the  seriousness  of  his  offense,  his 
type  of  employment  and  his  past  disciplinary  and 
work  records  were  among  relevant  factors  for  con- 
sideration. In  determining  whether  the  penalty  was 
reasonable,  the  Board  noted  that  contrary  to  agency 
rules,  appellant  intentionally  removed  from  the  Dead 
Letter  Branch  several  magazines  that  were  un- 
deliverable and  thus  slated  for  destruction.  The  Board 
considered  appellant's  offense  in  light  of  his  employ- 
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ment  as  a security  police  officer  and  determined  that 
his  misconduct  in  removing  even  magazines  de- 
signated for  disposal  compromised  his  responsibility 
and  integrity  as  a law  enforcement  official.  However, 
the  Board  also  noted  appellant's  clearly  satisfactory 
service  and  disciplinary  records  and  found  that  a 30- 
day  suspension  was  the  maximum  reasonable  penalty 
which  could  be  imposed. 

The  Board  noted  that  the  agency  suspended 
appellant  during  the  advance  notice  period  of  the  re- 
moval action  and  that  appellant  appealed  the  emer- 
gency suspension  action  to  the  Board's  regional  of- 
fice, reguesting  that  that  appeal  be  held  and  con- 
solidated with  the  removal  appeal.  The  two  appeals 
were  not  joined,  and  the  emergency  suspension  ac- 
tion was  not  adjudicated  in  the  initial  decision  regard- 
ing the  removal  action  or  in  a separate  initial  de- 
cision. Therefore,  the  Board  determined  that  the 
emergency  suspension  appeal  should  be  remanded  to 
the  regional  office  for  further  development  of  the  rec- 
ord and  for  a hearing,  if  reguested.  Accordingly, the 
Board  affirmed  as  modified  the  decision  regarding  the 
removal  action  and  remanded  the  emergency  sus- 
pension appeal  to  the  regional  office  for  adjudication. 


BENNY  R.  SATTERFIELD  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  DA075281 10426) 

September  27,  1982 

1.131;  1.390;  1.400;  1.561;  3.1311;  3.1321;  4.240; 

6.126 

Appellant  was  demoted  from  the  position  of  welder 
because  he  was  physically  unable  to  perform  the  du- 
ties of  the  position.  When  the  Board's  regional  office 
affirmed  the  agency's  action,  appellant  petitioned  for 
review,  agreeing  that  he  was  unable  to  perform  the 
duties  of  the  welder  position,  but  contending  that  he 
was  not  gualified  for  the  lower-graded  position  of  la- 
borer in  which  he  was  placed.  Further,  appellant 
claimed  that  he  was  denied  certain  rights  regarding 
disability  retirement. 

According  to  the  record,  appellant  stated  that  be- 
cause the  agency  physician  restricted  him  from  doing 
jobs  involving  excessive  heat,  he  was  not  gualified  for 
the  laborer  position,  which  involved  such  duties. 
Though,  in  the  initial  decision,  the  presiding  official 
considered  appellant's  argument  that  during  the  sum- 
mer he  had  to  work  in  hot  conditions  outside  or  in 
rooms  that  were  not  air  conditioned,  she  decided  that 
if  appellant  were  prohibited  from  working  in  the  sum- 
mer, that  restriction  would  have  been  specifically  stat- 
ed rather  than  encompassed  in  the  general  restriction 
about  working  in  "excessive  heat."  Therefore,  the 


presiding  official  found  that  the  "excessive  heat"  re- 
striction did  not  preclude  appellant  from  working  in 
the  laborer  position  during  the  summer  and  sustained 
the  demotion;  the  Board  agreed  with  this  finding. 

In  considering  the  reasonableness  of  the  penalty 
imposed  in  appellant's  case,  the  Board  noted  appel- 
lant's contention  that  the  agency  should  have  proven 
by  a preponderance  of  evidence  that  his  demotion  was 
appropriate.  Citing  Douglas  v.  Veterans  Administra- 
tion, MSPB  Order  No.  AT075299006  at  19  (April  10, 
1981),  the  Board  noted  that  the  "preponderance  of 
evidence"  standard  does  not  apply  to  the  agency  de- 
cision itself,  but  to  the  factual  considerations  of  a case 
and  the  conduct  spurring  the  agency  decision.  Thus, 
the  Board,  stating  that  the  agency  was  reguired  only 
to  establish  that  the  demotion  was  reasonable  under 
the  circumstances,  found  that  the  agency  demoted  ap- 
pellant to  the  best  available  position  for  which  he  was 
gualified. 

The  Board  noted  appellant's  contention  that  he  was 
denied  certain  disability  retirement  rights.  Appellant 
specifically  alleged  that  his  demotion  violated  an 
agency  regulation  concerning  the  disposition  of  a 
proposed  adverse  action  against  an  employee  while 
that  employee  has  an  application  for  disability  retire- 
ment in  process.  Appellant,  who  was  awaiting  a re- 
consideration of  the  decision  the  Office  of  Personnel 
Management  (OPM)  issued  regarding  his  disability 
retirement  application,  argued  that  the  agency's  reg- 
ulation reguired  that  his  demotion  be  held  in  abey- 
ance until  OPM  rendered  its  decision.  The  agency 
held  that  its  regulation  applied  only  to  OPM's  first  de- 
cision. The  Board,  pointing  out  that  the  burden  is  on 
the  appellant  to  prove  that  his  construction  of  the 
agency  regulation  is  correct,  noted  appellant's  argu- 
ment that  since  the  first  decision  OPM  renders  is  "ini- 
tial," the  decision  that  would  be  subject  to  the 
agency's  regulation  is  the  final  or  reconsideration  de- 
cision. The  Board,  finding  that  OPM's  initial  decision 
could  be  final  if  no  appeal  of  it  were  made,  deter- 
mined that  appellant  failed  to  show  that  his  construc- 
tion of  the  regulation  was  more  correct  than  the 
agency's. 

The  Board  also  considered  appellant's  complaint 
that  he  was  denied  rights  concerning  disability  retire- 
ment because  he  was  not  counseled  about  options 
other  than  demotion.  Agreeing  with  the  presiding  of- 
ficial's finding  that  the  issue  in  guestion  was  whether 
the  agency  followed  proper  procedures  in  reducing 
appellant  in  grade,  not  whether  appellant  was  entitled 
to  retire  on  disability,  the  Board  denied  appellant's 
petition  for  review. 
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ATTORNEY  FEES 

HOWARD  G.  MORGAN  v.  DEPARTMENT  OF  THE 
AIR  FORCE  (Docket  No.  SF07528090155ADD) 
September?,  1982 

1.131;  1.562;  11.170;  14.520;  14.522;  14.540;  14.550 

In  initiating  a corrective  personnel  action,  the 
agency  demoted  appellant  to  his  former  position  in  or- 
der to  place  an  employee  who  was  allegedly  discrimi- 
nated against  in  appellant's  position  of  roads  and 
grounds  maintenance  foreman,  WS-4756-6. 

When  appellant  appealed  to  the  Board's  regional 
office,  the  presiding  official  reversed  the  demotion 
action,  finding  that  the  agency  failed  to  show  by  a 
preponderance  of  the  evidence  that  appellant's  pro- 
motion to  the  WS-6  position  was  based  on  racial  dis- 
crimination. However,  the  presiding  official  did  not 
address  appellant's  contention  that  since  the  demo- 
tion was  the  agency's  fault  rather  than  appellant's,  it 
was  not  for  proper  cause. 

Appellant's  counsel  filed  a motion  for  an  award  of 
attorney  fees,  the  presiding  official  issued  an  adden- 
dum decision  awarding  them,  and  the  agency  peti- 
tioned for  review  of  that  decision.  In  considering  the 
agency's  petition,  the  Board  found  that  the  award  of 
attorney  fees  was  warranted  because  the  action 
against  appellant  was  "clearly  without  merit”  under  5 
U.S.C.  Citing  Carter  v.  Department  of  the  Army, 
MSPB  Docket  No.  AT075281 10203  at  2 (May  18,  1982) 
and  Quinney  v.  Department  of  the  Army , 3 MSPB  123, 
125  (1980),  the  Board  pointed  out  that  an  agency  may 
take  an  action  against  an  employee  "only  for  such 
cause  as  will  promote  the  efficiency  of  the  service" 
and  that  5 U.S.C.  §75 13(a)  does  not  authorize  demo- 
tion of  an  employee  to  implement  another  employee's 
personnel  action.  The  Board  noted  that  the  agency 
did  not  demote  appellant  because  he  performed  in- 
adequately in  his  WS-6  position,  but  because  another 
employee  also  deserved  the  WS-6  position.  Nonethe- 
less, the  Board  noted  that  Carter  obligated  the  agency 
to  place  both  employees  in  positions  without  affecting 
either  of  them  adversely. 

Appellant  responded  to  the  agency's  petition  for  re- 
view, requesting  payment  of  an  additional  $450  for 
preparation  of  his  response  to  the  agency's  petition. 
Noting  that  an  attorney  may  be  compensated  for  ser- 
vices regarding  an  agency's  petition  for  review  and 
for  time  spent  working  on  a fee  petition,  the  Board 
held  that  counsel  may  be  compensated  for  services  re- 
garding an  agency's  petition  for  review  of  an  adden- 
dum decision  which  awarded  attorney  fees  to  counsel. 
The  Board  found  that  counsel's  charges  for  preparing 


appellant's  response  were  reasonable.  Accordingly, 
the  Board  affirmed  the  addendum  decision  as  modi- 
fied and  ordered  the  agency  to  remit  attorney  fees  to 
appellant's  counsel. 


GLENN  H.  SIMS  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  CH07528090020ADD) 

September  28,  1982 

14.510;  14.520;  14.525;  14.530;  14.560 

Appellant  petitioned  for  review  of  an  addendum  de- 
cision in  which  the  presiding  official  held  that  he  was 
not  entitled  to  an  award  of  attorney  fees  because  the 
charges  against  him  were  sustained.  According  to  the 
record,  appellant  was  charged  with  fraudulent  use  of 
a government  purchase  document  and  misuse  of  gov- 
ernment time. 

In  considering  appellant's  petition,  the  Board  noted 
his  contention  that  the  presiding  official  erred  in  con- 
sidering his  request  for  fees  under  5 U.S.C.  §7701  (g) 
rather  than  under  the  Back  Pay  Act  (5  U.S.C.  §5596). 
The  Board  pointed  out  that  the  Back  Pay  Act  provides 
for  employee  entitlement  to  attorney  fees  "in  accord- 
ance with  standards  established  under  §770 1(g)." 
Further,  the  Board  noted  that  the  standard  under 
§7701  (g)  requires  that  the  employee  show  that  such 
award  is  "warranted  in  the  interest  of  justice."  Agree- 
ing with  the  presiding  official's  finding  that  appellant 
had  not  met  the  interest  of  justice  standard,  the  Board 
found  that  appellant  was  also  not  entitled  to  an  award 
under  the  Back  Pay  Act. 

The  Board  also  addressed  appellant's  contention 
that  not  being  afforded  the  opportunity  to  reply  to  the 
agency's  response  to  his  request  for  attorney  fees  was 
a disadvantage  to  him.  Noting  that  appellant  had  the 
opportunity  to  establish  his  entitlement  to  attorney 
fees  when  he  filed  his  motion  for  fees,  the  Board  stated 
that  its  regulations  do  not  provide  for  such  a rebuttal 
by  an  appellant,  and  thus  held  that  appellant  was  not 
entitled  to  a second  chance  to  offer  information  in 
support  of  his  claim.  Accordingly,  the  Board  denied 
appellant's  petition  for  review. 

PERFORMANCE 

JOAN  WILLIAMS  v.  DEPARTMENT  OF  EDUCATION 

(Docket  No.  PH531D81 10327) 

September  17,  1982 

4.127;  4.211;  4.220;  9.320;  9.331;  9.332 
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When  the  Board's  regional  office  reversed  the 
agency's  action  denying  appellant's  within-grade  in- 
crease, the  agency  petitioned  for  review,  contending 
that  appellant  was  not  performing  at  an  acceptable 
level  of  competence.  Subseguently,  the  Board  re- 
opened the  case  on  its  own  motion  for  further  consid- 
eration in  light  of  Schramm  v.  Department  of  Health 
and  Human  Services,  No.  81-2144  (3rd  Cir.  June  28, 
1982). 

The  Board  explained  that  according  to  Schramm, 
determinations  of  acceptable  level  of  competence 
pursuant  to  5 U.S.C.  §5335  and  5 C.F.R.  part  531D, 
must  be  based  upon  the  "preponderance  of  the  evi- 
dence" standard  as  opposed  to  the  substantial  evi- 
dence standard.  The  Board  determined  that  it  will 
therefore  apply  the  preponderance  test  in  matters  re- 
viewable  by  the  Third  Circuit  and  the  substantial  evi- 
dence test  in  matters  reviewable  by  all  other  jurisdic- 
tions. 

Upon  considering  the  record,  the  Board  deter- 
mined that  substantial  evidence  existed  to  support  the 
agency's  denial  of  appellant's  within-grade  increase. 
The  Board  guoted  its  regulations  concerning  substan- 
tial evidence,  which  define  such  evidence  as  relevant 
evidence 

. . . which  a reasonable  mind,  considering  the 
record  as  a whole,  might  accept  as  adequate  to 
support  a conclusion  that  the  matter  asserted  is- 
true. 

Citing  Parker  v.  Defense  Logistics  Agency,  1 MSPB 
498,  505-6  (1980),  the  Board  compared  what  consti- 
tutes substantial  evidence  to  what  is  required  by  the 
preponderance  standard — "evidence  that  a reasona- 
ble person  would  accept  as  sufficient  to  find  a contest- 
ed fact  more  probably  true  than  untrue." 

In  reaching  its  determination  that  the  record  con- 
tained sufficient  evidence  to  uphold  the  agency's  ac- 
tion, the  Board  considered  two  memoranda  which 
concerned  appellant  not  completing  work  in  a timely 
manner,  as  the  "most  significant  independent  evi- 
dence of  probative  value  in  the  record."  The  Board 
noted  that  in  responding  to  these  memoranda,  appel- 
lant did  not  contest  the  allegations  that  she  did  not 
complete  work  on  time.  Therefore,  the  Board  deter- 
mined that  adequate  evidence  existed  from  which  a 
reasonable  mind  might  conclude  that  appellant's  per- 
formance as  a supervisor  was  not  wholly  competent. 
However,  based  on  the  record,  the  Board  could  not 
find  that  a preponderance  of  the  evidence  supported 
such  a conclusion  about  appellant's  competence. 
Agreeing  with  the  presiding  official's  determination 
that  the  burden  to  set  forth  a coherent  and  convincing 


case  was  the  agency's,  the  Board  found  that  the  agen- 
cy did  not  provide  pertinent  information  regarding 
exactly  what  appellant's  responsibilities  were  and  how 
she  failed  to  fulfill  them.  The  Board  pointed  out  that 
the  agency  failed  to  explain  its  procedures,  to  associ- 
ate documents  with  aspects  of  the  case,  and  to  rebut 
appellant's  arguments.  Therefore,  finding  that  it 
could  not  determine  for  certain  that  appellant  was 
most  likely  not  entitled  to  a within-grade  increase,  the 
Board  affirmed  as  modified  the  initial  decision  and  or- 
dered the  agency  to  cancel  the  denial  of  appellant's 
within-grade  increase. 


REDUCTIONS  IN  FORCE 

WILLIAM  L.  BURBRIDGE  v.  GOVERNMENT  OF  THE 
DISTRICT  OF  COLUMBIA  (Docket  No. 

DC035181 10150) 

September  27,  1982 

8.370;  12.114;  12.220 

Appellant  was  separated  from  the  position  of  super- 
visory youth  assistance  representative  by  reduction  in 
force  (RIF).  Subsequently,  he  appealed  to  the  Board's 
regional  office,  alleging  that  the  agency  restricted  his 
competitive  level  by  failing  to  include  in  it  a nonsu- 
pervisory  field  technical  assistant  position.  Stating 
that  the  duties  of  that  position  were  similar  to  those  he 
performed,  appellant  also  contended  that  inclusion  of 
that  job  would  have  prevented  his  release  from  his 
competitive  level. 

In  the  initial  decision,  the  presiding  official  sus- 
tained the  RIF  action,  finding  that  the  agency  con- 
ducted the  RIF  for  a legitimate  reason  and  that  it  prop- 
erly relied  on  employee  position  descriptions  in  deter- 
mining whether  the  positions  could  be  included  in  the 
same  competitive  level.  In  considering  appellant's  pe- 
tition for  review,  the  Board  noted  that  in  Callahan  v. 
Environmental  Protection  Agency , 3 MSPB  536,  537 
(1980),  it  held  that  when  an  employee  raises  questions 
about  a position  to  which  he  could  have  retreated,  the 
burden  is  on  the  agency  to  address  these  questions  by 
producing  the  position  description  for  the  job  the  em- 
ployee had  held  or  by  presenting  evidence  of  the  du- 
ties the  employee  had  actually  performed.  The  Board 
noted  that  the  agency  produced  both  relevant  position 
descriptions,  and  conceded  that  the  two  positions  in- 
volved similar  duties,  but  maintained  that  for  the  most 
part  the  positions  were  sufficiently  dissimilar  to  justify 
placing  them  in  separate  competitive  levels.  The 
Board  pointed  out  that  appellant's  job  required  devel- 
opment of  program  objectives  and  policies,  while  the 
other  position  in  question  required  coordination  and 
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execution  of  these  objections  and  policies,  liaison 
with  the  public  and  private  sector,  and  other  nonsu- 
pervisory  tasks.  Finding  that  the  agency  established 
the  propriety  of  two  distinct  competitive  levels,  the 
Board  noted  that  appellant  was  required  to  rebut  the 
agency's  evidence,  but  he  failed  to  present  further 
pertinent  evidence.  Accordingly,  the  Board  denied 
his  petition. 


HOWARD  D.  COWAN  v.  DEPARTMENT  OF  AGRI- 
CULTURE (Docket  No.  DA035181 10165) 

September  1,  1982 

4.310;  6.126;  8.360 

When  appellant's  position  as  an  aviation  safety  in- 
spector was  abolished  and  he  was  separated  by  reduc- 
tion in  force  (RIF)  action,  he  appealed  to  the  Board's 
regional  office.  In  the  initial  decision,  the  presiding 
official  found  that  although  the  agency  had  properly 
applied  RIF  regulations,  it  had,  in  appellant's  case, 
misapplied  one  of  its  internal  directives  concerning 
appointments  and  transfers  of  U.S.  citizens  to  foreign 
countries.  The  directive  stated  that  after  an  employee 
returned  to  the  U.S.,  the  agency  would  try  to  place 
the  employee  in  a position  equal  in  grade  to  the  posi- 
tion he  held  during  his  overseas  tour  or  return  the  em- 
ployee to  his  original  position  if  the  placement  efforts 
failed.  The  presiding  official  found  that  the  RIF  termi- 
nated appellant's  duty,  that  such  action  obligated  the 
agency  to  place  appellant  in  a position  in  the  U.S., 
and  that  the  agency  erred  in  not  complying  with  its 
own  directive.  Therefore,  the  presiding  official  re- 
versed the  agency's  decision,  and  the  agency  peti- 
tioned for  review. 

In  its  petition  for  review,  the  agency  alleged  that 
the  presiding  official  misinterpreted  the  directive, 
since  the  directive  applied  to  employees  in  a continu- 
ing employment  status,  not  to  employees  subject  to  a 
RIF  action.  The  agency  added  that  since  the  directive 
applied  not  to  RIF  actions  but  to  employee  placement 
after  an  overseas  tour,  interpreting  the  directive  was 
not  within  the  Board's  jurisdiction. 

In  discussing  appellant's  case,  the  Board  explained 
that  5 U.S.C.  §7701  (a)  limits  Board  jurisdiction  to  ac- 
tions which  are  made  applicable  by  "any  law,  rule,  or 
regulation."  The  Board  noted  that  an  agency's  failure 
to  comply  with  one  of  its  own  directives  is  not  an  ap- 
pealable action  and  that  appellant's  case  must  be 
viewed  as  a matter  concerning  part  351  regulations, 
which  govern  RIF  actions.  Citing  Losure  v.  Interstate 
Commerce  Commission , 2 MSPB  361  (1980),  the 
Board  explained  that  certain  issues  are  reviewable  in 


a RIF  appeal  and  that  these  include  the  issue  of  the 
employee's  entitlement  in  a RIF  situation.  The  Board 
noted  that  agencies  can  provide  employees  with  RIF 
rights  which  exceed  those  found  in  part  351  but  that  in 
appellant's  case,  the  directive  in  question  did  not  pro- 
vide for  entitlements  in  a RIF  action.  The  Board  deter- 
mined that  the  directive  did  not  concern  the  RIF  ac- 
tion and  therefore  was  not  within  Board  jurisdiction  to 
review.  Accordingly,  the  Board  found  that  the  presid- 
ing official  erred  in  reversing  the  agency's  action 
based  on  the  directive  and  thus  reversed  the  initial 
decision. 


HERBERT  E.  FARMER  v.  DEPARTMENT  OF  TRANS- 
PORTATION (Docket  No.  BN035181 101 14) 

September  28,  1982 

3.130;  10.112;  10.132;  10.1322;  12.300;  12.421; 
12.530;  12.561 

Appellant  was  separated  from  the  position  of  patent 
advisor  by  reduction  in  force  (RIF).  When  he  ap- 
pealed the  agency's  action  to  the  Board's  regional  of- 
fice, the  presiding  official  affirmed  the  agency's  ac- 
tion. Subsequently,  appellant  petitioned  for  review, 
contending  that  the  agency  did  not  show  that  a reor- 
ganization was  the  reason  for  the  RIF  action;  that  the 
agency  separated  him  because  he  exercised  his  ap- 
peal rights  and  because  he  was  handicapped;  and 
that  the  presiding  official's  decision  violated  his  trans- 
fer-of-function  rights. 

In  considering  the  petition,  the  Board  did  not  agree 
with  appellant's  claims  that  a reorganization  was  not 
the  reason  for  the  RIF  action  and  that  he  was  separat- 
ed because  of  a court  case  he  had  pending.  The  Board 
pointed  out  that  a preponderance  of  the  evidence,  in- 
cluding the  testimony  of  agency  officials  and  docu- 
ments of  record,  sufficiently  explained  the  RIF  and  re- 
organization. Further,  the  Board  found  no  basis  to 
disturb  the  presiding  official's  finding  that  the  agen- 
cy's action  was  motivated  neither  by  appellant's  pend- 
ing law  suit  nor  because  of  personal  animosity  towards 
him. 

Citing  Copeland  v.  Department  of  the  Army , MSPB 
Docket  No.  AT035180101 12  (lanuary  4,  1982)  and 
Killingsworth  v.  Department  of  Health  and  Human 
Services,  MSPB  Docket  No.  SF035181 10645  (May  3, 
1982),  the  Board  discussed  appellant's  point  that  the 
RIF  was  questionable  because  he  was  the  only  person 
adversely  affected  by  it.  The  Board  noted  that  just  be- 
cause a reorganization  adversely  affects  only  one  per- 
son does  not  mean  that  the  reorganization  is  not  bona 
fide.  The  Board  determined  that  the  agency's  action — 
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abolishing  two  positions  and  combining  their  duties 
into  one  new  position — clearly  satisfied  the  definition 
of  a reorganization. 

In  considering  appellant's  allegation  of  handicap 
discrimination,  the  Board  noted  appellant's  complaint 
that  the  agency  did  not  accommodate  his  heart  condi- 
tion and  alleviate  his  job  stress  by  locating  his  desk 
farther  from  the  supervisor  or  by  assigning  him  to  an- 
other supervisor.  However,  the  Board  agreed  with  the 
presiding  official  that  appellant  failed  to  indicate  how 
these  accommodations  would  have  affected  the  agen- 
cy's action  to  abolish  his  position,  and  thus  that  he 
failed  to  show  a causal  connection  between  his  al- 
leged physical  handicap  and  the  initiation  of  the  RIF 
action.  Further,  regarding  appellant's  argument  that 
the  agency  violated  his  transfer-of-function  rights  by 
transferring  his  function — but  not  him — to  another  lo- 
cation, the  Board  found  that  appellant's  failure  to 
raise  the  issue  before  the  presiding  official  precluded 
its  consideration  by  the  Board. 

The  Board  also  disagreed  with  appellant's  conten- 
tion that  the  agency  violated  regulations  which  re- 
quire that  the  agency  must  include  in  its  reply  to  a pe- 
tition of  appeal  “a  specific  response  to  each  allegation 
of  appellant's  petition  admitting,  denying  or  explain- 
ing each  in  whole  or  in  part."  Noting  appellant's  argu- 
ment that  the  agency's  failure  to  deny  two  of  his  alle- 
gations was  an  admission  that  the  allegations  were 
true,  the  Board  pointed  out  that  an  agency  admits  an 
appellant's  allegations  by  stating  that  they  are  admit- 
ted and  that  in  appellant's  case,  the  agency  did  not 
make  such  admissions  in  its  response.  Accordingly, 
the  Board  denied  the  petition  for  review. 


RESTORATION  TO  DUTY 

GEORGE  C.  PANIAGUA  v.  DEPARTMENT  OF  THE 
AIR  FORCE  (Docket  No.  DA035381 10015) 

September  16,  1982 

8.400;  8.410;  12.430 

Appellant  was  denied  restoration  to  his  former  posi- 
tion because  the  agency  determined  that  he  did  not 
qualify  for  restoration  rights  upon  his  release  from 
military  service.  The  agency  claimed  that  appellant 
had  been  separated  as  part  of  a reduction  in  force 
(RIF)  before  entering  military  service  and  that  he  had 
received  severance  pay.  The  presiding  official  sus- 
tained the  agency's  denial,  concluding  that  since  ap- 
pellant's enlistment  was  in  the  reserve,  he  did  not  en- 
ter active  duty  until  he  completed  his  civilian  civil 
service  and  therefore  did  not  have  restoration  rights 


under  30  U.S.C.  §2024(a).  Subsequently,  appellant 
petitioned  for  review. 

In  considering  the  petition,  the  Board  noted  that 
while  the  record  indicates  that  appellant  wa s em- 
ployed by  the  agency  until  June  13,  1976,  when  he 
was  separated  by  a RIF  action,  appellant  enlisted  in 
the  Army  Reserve  two  days  before  the  effective  date  of 
the  RIF  action.  Further,  the  Board  noted  that  appel- 
lant began  active  duty  with  the  regular  Army  on  June 
25,  1976,  served  four  years  and  then  filed  a timely  re- 
quest for  restoration  to  his  former  position. 

The  Board  agreed  with  appellant's  contention  that 
the  agency  was  obligated  to  restore  him  to  his  former 
position  in  spite  of  the  break  between  the  time  he  left 
his  federal  job  to  enter  military  service  and  the  actual 
date  he  began  military  duty.  The  Board  agreed  that 
the  presiding  official  may  have  been  correct  in  find- 
ing that  appellant  was  not  entitled  to  restoration  under 
38  U.S.C.  §2024(a).  However,  it  determined  that  ap- 
pellant was  entitled  to  such  rights  under  38  U.S.C. 
§2024(b)(  1 ),  since  appellant  entered  active  duty  in  re- 
sponse to  special  orders  and  served  not  more  than 
four  years  active  duty.  The  Board  found  that  since  ap- 
pellant served  four  years  of  active  duty  in  the  regular 
Army  according  to  orders  issued  before  the  effective 
date  of  the  RIF,  he  was  not  precluded  from  restoration 
rights  by  his  original  enlistment  in  the  reserve.  Fur- 
thermore, the  Board  determined  that  appellant's  sepa- 
ration by  RIF  rather  than  for  entrance  into  active  mili- 
tary duty  did  not  affect  his  restoration  rights. 

The  Board  generally  discussed  an  employee's  right 
to  restoration,  stating  that  the  intent  of  Congress  in 
providing  such  rights  was  to  insure  that  individuals 
returning  to  civilian  life  after  service  in  the  military 
would  be  able  to  resume  their  previous  employment 
without  any  loss.  The  Board  cited  court  cases — Kelly 
v.  Ford  Instrument  Co.,  Div.  ol  Sperry  Rand  Corp. , 
298  F.2d  399,  404  (2d  Cir.  1962)  and  Hall  v.  Chicago 
& Eastern  Illinois  Railroad,  240  F.  Supp.  797,  800 
(N.S.  111.  1964) — which  held  that  an  employee  who  en- 
tered the  military  while  laid  off  from  his  job  was  enti- 
tled to  reinstatement  after  completion  of  his  military 
service  and  that  the  employee's  rights  were  not  affect- 
ed by  his  failure  to  reply  to  a recall  notice  sent  to  his 
last  known  address.  The  Board  found  that  in  appel- 
lant's case,  his  failure  to  respond  to  the  agency's  no- 
tices offering  him  the  opportunity  to  return  to  work 
did  not  bar  him  from  restoration  rights.  Moreover,  the 
Board  found  that  appellant's  acceptance  of  severance 
pay  was  not  an  indication  that  he  waived  his  restora- 
tion rights.  Accordingly,  the  Board  found  appellant 
entitled  to  restoration  to  his  former  position  or  a simi- 
lar position  and  ordered  the  agency  to  cancel  its  de- 
nial of  appellant's  request  for  restoration  rights. 
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EDWARD  J.  WRIGHT  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  DC035381 10009) 

September  24,  1982 

8.421 

On  the  basis  of  misconduct  which  did  not  result  in 
his  dismissal,  appellant  was  disqualified  from  restora- 
tion under  5 U.S.C.  §8151  (b)(2).  The  applicable  reg- 
ulations, which  concern  job  retention  rights  for  in- 
jured or  disabled  federal  employees,  direct  the  agen- 
cy to  make  all  reasonable  efforts  to  place  the  em- 
ployee either  in  his  former  position  or  an  equivalent 
one  if  the  employee  has  recovered  from  the  injury  or 
disability  within  more  than  one  year  after  commence- 
ment of  compensation. 

After  the  Board's  regional  office  sustained  the 
agency's  action  on  appellant's  application,  the  Board 
vacated  and  remanded  that  decision  for  reconsidera- 
tion in  light  of  Thompson  v.  U.S.  Postal  Service, 
MSPB  Docket  No.  DA035399002  (March  26,  1981). 
Upon  reconsideration,  the  presiding  official  again 
sustained  the  agency's  action  and  appellant  peti- 
tioned for  review. 

The  Board  noted  that  according  to  the  record,  ap- 
pellant was  separated  from  his  position  because  of  an 
on-the-job  injury  and  that,  upon  his  full  recovery,  he 
applied  for  priority  consideration  for  restoration  to 
duty.  Noting  further  that  the  agency  based  its  denial 
of  appellant's  request  on  his  disciplinary  record, 
which  included  14-  and  30-day  suspensions  for  ab- 
sence without  leave,  the  Board  found  that  the  agen- 


cy's disqualification  of  appellant's  application  was  im- 
proper. Citing  Raicovich  v.  U.S.  Postal  Service,  No. 
81-1788,  slip  op.  at  15  (D.C.  Cir.,  April  16,  1982),  the 
Board  stated  that  for  an  agency  to  refuse  to  rehire  a 
recovered  former  employee  because  of  previous  con- 
duct for  which  he  was  not  dismissed,  was  contrary  to 
the  purpose  of  §8151  (b)(2). 

Discussing  the  applicability  of  Raicovich  to  appel- 
lant's case,  the  Board  noted  that  Raicovich  explains 
that  the  1974  amendments  to  the  Federal  Employees' 
Compensation  Act  were  Congress'  effort  to  compen- 
sate federal  employees  injured  while  on  duty  by  af- 
fording them  treatment  equal  to  that  which  they  would 
have  received  had  they  not  been  injured.  Further,  the 
Board  noted  that  reinstatement  rights  under  Raico- 
vich provide  that  an  employee  in  good  standing  at  the 
time  of  his  injury  be  placed  on  a priority  employment 
list  and  be  reemployed  when  an  appropriate  vacancy 
arises.  The  Board  pointed  out  that  according  to  Raico- 
vich, if  shortly  before  his  injury  the  employee  en- 
gaged in  conduct  which  would  have  resulted  in  dis- 
missal had  the  injury  not  occurred,  the  employee  may 
be  disgualified  from  restoration.  However,  in  appel- 
lant's case,  the  Board  determined  that  since  appel- 
lant's misconduct  did  not  warrant  his  removal,  he  was 
entitled  to  priority  consideration  for  reemployment. 
Accordingly,  the  Board  vacated  the  reconsidered  ini- 
tial decision  and  remanded  the  case  to  the  regional  of- 
fice for  issuance  of  a new  decision  reflecting  the 
Board's  findings.  Further,  the  Board  ordered  the 
agency  to  submit  to  the  regional  office  information  re- 
garding the  availability  of  appropriate  positions  at  the 
ti'me  of  appellant's  application  for  reinstatement. 


12 


OTHER  SEPTEMBER 

PETITION  FOR  REVIEW  DENIED: 

ALEF,  Allan  Jay  v.  Department  of  the  Treasury,  Eu- 
reau  of  Alcohol,  Tobacco  and  Firearms  (Docket  No. 
SE07528 110188) 

ALEXANDER,  Ashton  v.  Veterans  Administration 
(Docket  No.  DA075281 10491 ) 

ALLSBROOK,  Joseph  Jr.  v.  Department  of  the  Navy 
(Docket  No.  PH075280 10341  ADD) 

ANDREWS,  Gerald  v.  Department  of  the  Navy  (Dock- 
et No.  PH075282 10029) 

APUAN,  Cesario  S.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083 182 10399)' 

ATKINSON,  Bettye  J.  v.  Department  of  Commerce 
(Docket  No.  DC03518210221 ) 

BANKO,  Arthur  J.  v.  Department  of  the  Navy  (Docket 
No.  SE07528 110075) 

BROWN,  David  H.  v.  Government  Printing  Office 
(Docket  No.  DC035 180 1025) 

BRUNING,  Gerald  v.  U.S.  Postal  Service  (Docket  No. 
DE07528 110207) 

BUDESHEIM,  Norma  A.  v.  Federal  Communications 
Commission  (Docket  No.  DC07528010162) 

BUTLER,  Charles  v.  Department  of  Health  and  H 
man  Services  (Docket  No.  DC075281 10527) 

CASEY,  Ronald  v.  U.S.  Postal  Service  (Docket  hf 
AT07528 110490) 

CATAU,  John  S.  v.  Department  of  Health  and  Hum 
Services  (Docket  No.  CH531D81 10367) 

CLAXTON,  Donald  B.  v.  Department  of  Justice,  Bu 
reau  of  Prisons  (Docket  No.  SL035380 10094) 
COOPER,  Doris  I.  v.  Department  of  the  Air  Force 
(Docket  No.  DA531E81 10086) 

CRUZ,  Natalio  v.  Department  of  the  Air  Force  (Docket 
No.  DA07528 110321) 


o. 


DE  LA  CRUZ,  Victor  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 1 1874) 

DE  MILLAN,  Florentina  Rodriguez  v.  Office  of  Per- 
sonnel Management  (Docket  No.  SF083181 10904) 
DILLON,  Lawrence  v.  Department  of  the  Army  (Dock- 
et No.  DC531D8210018) 

DRESSLER,  Donald  R.  v.  Department  of  the  Army 
(Docket  No.  DC344381 10438) 

ECTOR,  Charles  F.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528010190) 

EDWARDS,  Roe  C.  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10375) 

ELIA,  Sebastian  A.  v.  U.S.  Postal  Service  (Docket  No. 

BN07528 110152)  I 

EVANS,  Anne  H.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  AT531D81 10396) 

FLEMING,  Alma  Jean  v.  Department  of  the  Navy 
(Docket  No.  SE075281 10210) 


ISSUANCES 


GALLEGOS,  Albert  J.  v.  U.S.  Postal  Service  (Docket 
No.  DE075281 10143) 

GANDY,  Allen  J.  v.  Department  of  Housing  and  Ur- 
ban Development  (Docket  No.  SF07528010397) 
GATES,  Charles  M.  v.  U.S.  Postal  Service  (Docket 
No.  SL07528210150) 

GIBSON-MEYERS,  Claudia  v.  Veterans  Administra- 
tion (Docket  No.  SF075281 10558ADD) 
HENDERSON,  John  L.  v.  Department  of  the  Treasury, 
U.S.  Customs  Service  (Docket  No.  SE075281 101 15) 
HORTON,  Virginia  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831 L8010017) 

ISAACSON,  Ibert  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
AT075282F0389) 

JOHNSON,  Donald  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
CH075281F3389) 

JOHNSON,  Stephen  E.  v.  Department  of  Agriculture, 
Federal  Grain  Inspection  Service  (Docket  No. 
DA035 182 10251) 

JOHNSON,  Theodore  v.  Department  of  the  Air  Force 
(Docket  No.  SF07528010408) 

JONES,  Annie  v.  Government  of  the  District  of  Co- 
lumbia (Docket  No.  DC035181 10078) 

KENNEDY,  Sandra  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC03518010210) 

KIDDER,  Theodore  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 1 1016) 

KING,  Pearl  v.  Internal  Revenue  Service  (Docket  No. 
NY075281 10189) 

KOKAT,  Frank  V.  v.  U.S.  Postal  Service  (Docket  No. 
SF075281 10606) 

KULIGOWSKI,  Robert  M.  v.  Small  Business  Admin- 
istration (Docket  No.  NY315H8210053) 

KRUEGER,  Ray  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DE083181 10087) 

LA  ROSA,  Victo  E.  v.  U.S.  Postal  Service  (Docket  No. 
AT075281 10474) 

LAYSER,  Earle  F.  v.  Department  of  Agriculture 
(Docket  No.  DE075281 10091 ) 

LEAVY,  Firt  v.  Defense  Logistics  Agency  (Docket  No. 
AT0!  528 110303) 

LEVINE,  Bernard  v.  Department  of  Housing  and  Ur- 
ban Development  (Docket  No.  NY035181 10360) 
LEWIS,  Anthony  E.  v.  Department  of  Justice  (Docket 
No.  DC07528 110521) 

LEWIS,  Lorie  v.  Government  of  the  District  of  Colum- 
bia (Docket  No.  DC03518010349) 

LO  DOLCE,  Timothy  v.  Department  of  Transportation 
(Docket  No.  SF075282 10360) 

MACK,  Albert  v.  Defense  Logistics  Agency  (Docket 
No.  AT07528 110304) 
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MARKS,  Esther  M.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10348) 

MARTINEZ,  Fabian  P.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 1 1899) 

MASUD,  Enver  v.  Department  of  Energy  (Docket  No. 
DC300A8 110336) 

MAYBIN,  Roger  C.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC075281 10439) 

MORGAN,  Kenneth  v.  Department  of  the  Navy 
(Docket  No.  CH075281 10441) 

MOUTON,  Calvin  L.  v.  Department  of  Justice  (Docket 
No.  DA07528010092) 

MURPHY,  Phillip  C.  v.  Department  of  the  Treasury 
(Docket  No.  DC075281 10493) 

OPONSKI,  Alexander  J.  v.  U.S.  Postal  Service  (Dock- 
et Nos.  SL075282 10002  and  SL075282101 11) 
PERKINS,  George  C.  H.  Jr.  v.  Department  of  Trans- 
portation (Docket  No.  BN03518210066) 

PORTER,  Sandy  v.  Department  of  the  Navy  (Docket 
No.  SF07527990089) 

PRICE,  Janet  H.  v.  Tennessee  Valley  Authority  (Dock- 
et No.  AT035181 10552) 

REEDER,  William  R.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  AT04328010239) 
REINER,  John  E.  v.  U.S.  Postal  Service  (Docket  No. 
CH03538210298) 

RIVERO,  Manuel  T.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 1 1034) 

ROACH,  Dann  W.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10195) 

ROELOFSEN,  Barend  v.  Department  of  the  Army 
(Docket  No.  AT035181 10145) 

ROSENBERG,  Elliot  v.  Commodity  Futures  Trading 
Commission  (Docket  No.  NY531D80 10048) 

SARNER,  Edwin  v.  Department  of  Justice,  Immigra- 
tion and  Naturalization  Service  (Docket  No. 
NY075281 10206) 

SELBY,  Richard  A.  Jr.  v.  Department  of  the  Air  Force 
(Docket  No.  CH075281 10403) 

SHAIN,  Roger  H.  v.  U.S.  Postal  Service  (Docket  No. 
SF315H82101 15) 

SMITH,  Barbara  Ann  v.  Veterans  Administration 
(Docket  No.  DC035 182 10459) 

STINER,  Roderick  C.  v.  Department  of  the  Army 
(Docket  No.  DC075281 10873) 

TAYLOR,  Robert  H.  v.  U.S.  Postal  Service  (Docket 
No.  AT075281 10601) 

THORNE,  David  J.  v.  Department  of  the  Navy  (Docket 
No.  PH07528 110006) 

TRAGURA,  Simplicio  B.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF08318010312) 

TYLER,  Richard  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC344381 10525) 

WHITING,  Joseph  R.  v.  Veterans  Administration 
(Docket  No.  NY075281 10420) 

WRIGHT,  Leroy  Jr.  v.  Social  Security  Administration 
(Docket  No.  PH07528090140) 


YATES,  Jack  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L82 10201) 

YODER,  Gilbert  v.  Department  of  the  Air  Force 
(Docket  No.  DC07528090063ADD) 

ZENG,  Walter  A.  v.  Department  of  Labor  (Docket  No. 
CH07528210180) 


PETITION  FOR  REVIEW  DISMISSED: 

BECKER,  Richard  v.  Department  of  the  Treasury 
(Docket  No.  NY344381 10377) 

KIRSCHNER,  Edwin  J.  v.  Office  of  Personnel  Man- 
agement (DC083181 10139) 

WATKINS,  Gary  M.  v.  Department  of  Labor  (Docket 
No.  PH03518210254) 


INITIAL  DECISION  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

BATTAGLIA,  James,  v.  Department  of  Health  and 
Human  Services  (Docket  No.  NY531D81 10090) 
BRACE,  Paul  B.  v.  Department  of  Housing  and  Urban 
Development  (Docket  No.  DC035181 10379) 
DOHERTY,  Edward  v.  Department  of  Transportation 
(Docket  No.  NY075281 10158) 

DOWD,  James  B.  Jr.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC300A81 10138) 

GARIGAN,  Mark  O.  v.  Veterans  Administration 
(Docket  No.  NY075281 10267) 

JACKSON,  Floyd  Jr.  v.  Department  of  the  Treasury 
(Docket  No.  DC075281 10193) 

LAUDATO,  James  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L82 10366) 

INITIAL  DECISION  AFFIRMED  AS  MODIFIED 
CONCERNING  REMOVAL  AND  REVERSED 
CONCERNING  EMERGENCY  SUSPENSION: 

RATLEY,  Jackie  R.  v.  Department  of  the  Army  (Dock- 
et No.  AT07528 110338) 

INITIAL  DECISION  AFFIRMED  CONCERNING  THE 
DISMISSAL  OF  THE  APPEAL  AS  UNTIMELY  AND 
VACATED  CONCERNING  ITS  DISCUSSION  OF 
JURISDICTION: 

CARMACK,  Woodrow  v.  U.S.  Postal  Service  (Docket 
No.  SF07528 110416) 

PETITION  FOR  REVIEW  GRANTED.  INITIAL 
DECISION  VACATED  AND  REDUCTION  IN  FORCE 
REVERSED: 

Me  DERMOTT,  Ellen  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC03518010073) 

INITIAL  DECISION  VACATED  AND  REMOVAL 
REVERSED: 

MASON,  Otis  J.  v.  Soldiers'  and  Airmen's  Home 
(Docket  No.  DC075281 10508) 
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INITIAL  DECISION  VACATED  AND  SUSPENSION 

REVERSED: 

KAMINSKY,  Dorothy  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DC075281 10709) 

REMANDED  TO  REGIONAL  OFFICES: 

CARTER,  Jacqueline  v.  General  Services  Adminis- 
tration (Docket  No.  PH075281 10256) 

SIMMONS,  Avegene  L.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC831L8010132) 

SPECIAL  COUNSEL  CASE: 

ACTING  SPECIAL  COUNSEL  v.  Department  of  De- 
fense (Daniel  A.  De  Carlo)  (Docket  No. 
HQ12088210049) 

SPECIAL  COUNSEL  v.  Alfred  W.  Halx  (Docket  No. 
HQ  120600028) 

ADDENDUM  DECISION  VACATED: 

DICKEY,  Marian  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC831L81 10215ADD) 


GREER,  Charles  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10208) 

MOORE,  Carol  J.  v.  Office  of  Personnel  Management 
(Docket  No.  DE83 1 L80 1 0 1 69ADD) 

PETITION  FOR  REVIEW  OF  ADDENDUM 

DECISION  DENIED: 

GOODE,  James  T.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH831L81 10445ADD) 

MOTION  TO  PROVIDE  A FREE  COPY  OF  THE 

TRANSCRIPT  GRANTED: 

FOWLER,  Robert  D.  v.  Department  of  Transportation 
(Docket  No.  DA075282 10273) 

PETITION  FOR  REGULATION  REVIEW  DENIED: 

The  petition  of  the  Senior  Executive  Association  re- 
garding furloughing  career  appointees  in  the 
Senior  Executive  Service. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

Summarized  Board  orders  are  indexed  according  to 
the  key  number  system  used  in  the  published 
volumes,  Decisions  of  the  United  States  Merit  Systems 
Protection  Board.  The  index  numbers  listed  after  each 
caption  show  the  subjects  found  in  the  decision.  In  the 
published  volumes,  the  indexes  will  include  citations 
of  the  decisions  under  the  same  numbers  allotted  to 
them  here.  There  are  18  main  subject  areas.  These  are 
described  under  Major  Topics  and  Scope  Notes.  The 
Outline  of  Topics  divides  each  major  topic  into  more 
specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  ADVERSE  ACTIONS 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000).  Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14.000000) . 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  DISCRIMINATION 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  Freedom  of  information,  Privacy,  and 
Sunshine  acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional guestions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 000000). 

7.000000  Labor -Management  relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  REGULATION  REVIEW 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 


fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedules  Act. 
The  filing  requisites  for  complaints  before  the  Special 
Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10. 000000). 

17.000000  Suitability  and  Fitness  for  duty  exam- 
inations 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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1.110 

1.111 

1.120 

1.121 

1.130 

1.131 

1.140 

1.150 

1.160 


1.210 

1.220 

1.230 

1.231 

1.232 

1.233 

1.240 

1.250 


1.310 

1.311 

1.312 

1.313 

1.314 

1.320 

1.321 

1.322 

1.330 

1.331 

1.3311 

1.3312 

1.332 

1.3321 

1.3322 

1.340 

1.341 

1.342 

1.343 

1.3431 

1.3432 

1.3433 

1.344 

1.345 

1.346 
1.350 

1.360 

1.361 

1.3611 

1.3612 

1.362 

1.363 
1.3631 

1.364 

1.365 

1.366 

1.367 

1.368 


OUTLINE  OF  TOPICS 

(With  Key  Numbers) 

1 .000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


Removal 

Involuntary  Resignation  or  Retirement 

Suspension  for  more  than  14  days 

Enforced  Leave 

Reduction  in  Grade 
Involuntary  Demotion 

Reduction  in  Pay 
Furlough  of  30  days  or  less 

Adverse  Action  by  Office  of  Personnel  Management 

1 .200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

Suspension  for  less  than  14  days 
Letter  of  Reprimand 

Actions  Based  on  Unacceptable  Performance 

Denial  of  Within-Grade  Step  Increase 

Reduction  in  Grade 

Removal 

Reduction  in  Force 
Reduction  in  Rank 


1 .300  Substantive  Charges 

Attendance  Related 

Absence  Without  Leave 
Abuse  of  Leave 
Tardiness 

Efficiency  of  the  Service — Attendance 
Alcohol  and  Drug  Related 

On-Duty  Conduct 

Off-Duty  Conduct 

Criminal  Conduct 

On-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Off-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Dishonest  Work  Related  Conduct 

Bribery 

Embezzlement 

Falsification 

Medical  Record 

Employment  Applications 

Time  and  Work  Records 

Fraud 

Misappropriation  and/or  Misuse  of  Government  Property 
Malfeasance  in  Office 
Prohibited  Political  Activity 
Other  Work  Related  Charges 

Abuse  of  Authority 

Sexual  Harassment 

Prohibited  Discrimination 

Conflict  of  Interest 

Insubordination 

Refusal  to  Accept  Reassignment 

Gross  Waste 

Creation  of  Danger  to  Public  Health  and  Safety 

Insolence 

Violence 

Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 


1 .400  Board  Consideration  of  Penalties 


Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2 . 200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2 . 300  F irst  Amendment  Freedoms 


Freedom  of  Speech 

Relation  of  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  of  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.110 

3.111 

3.120 

3.121 

3.130 

3.131 

3.1311 

3.1312 

3.1313 

3.132 

3.1321 
3.13211 

3.1322 

3.133 

3.140 

3.141 

3.142 

3.143 

3.144 

3.150 

3.151 
3.160 
3.170 


3.310 

3.320 

3.330 


3.410 

3.420 

3.430 


4.110 

4.111 

4.112 

4.113 

4.1131 

4.1132 

4.1133 

4.114 

4.115 

4.116 

4.120 

4.121 

4.122 

4.123 

4.124 

4.125 

4.126 

4.127 

4.128 

4.129 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 


Age  Discrimination 

Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 
Race.  Color,  and  National  Origin  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Handicap  Discrimination 

Handicapping  Condition 

Physical  Disability 

Mental  Disability 

Alcoholism  and  Drug  Abuse 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Reasonable  Accommodation 

Undue  Hardship 

Rehabilitation 

Qualified  Handicapped  Employee 

Sex  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

Sexual  Preference 
Sexual  Harassment 

Religious  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Marital  Status  Discrimination 

Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300  Affirmative  Action 


Minorities 

Handicapped  Persons 
Women 

3.400  Burdens  of  Proof 


Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 


4.000000  Evidence 

4.100  Admissibility 


Prehearing  Evidence 

Admissions 

Affidavits 

Evidence  Obtained  Through  Discovery 

Depositions 

Interrogatories 

Documents 

Best  Evidence 

Polygraphs 

Handwriting 

Testimony 

Relevancy 

Materiality 

Privileged  Matter 

Hearsay 

Credibility 

Perjury 

Probative  Value 
Circumstantial  Evidence 
Opinion 
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4.130 

Official  Notice 

4.131 

Facts 

4.132 

Documents 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

4.150 

Stipulations 

4 . 200  Burdens  of  Proof 


4.210 

Preponderance  of  the  Evidence 

4.211 

Agency  Burden 

4.212 

Appellant's  Burden 

4.220 

Substantial  Evidence 

4.230 

Arbitrary.  Capricious,  or  Abuse  of  Discretion 

4.240 

Reasonable  Grounds  to  Believe 

4.250 

Burden  of  Persuasion 

4.260 

Burden  of  Going  Forward 

4.300  Harmful  Error 

4.310  Agency  Procedures 

4.320  Presiding  Official's  Rulings 

5.000000  FOI,  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.21 1 Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 

5.300  Privacy  Act 

5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6. 1 13  Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6. 1 22  Denial  of  W ithin-Grade  Step  Increases 

6 . 1 23  Senior  Executive  Service  Cases 

6. 124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non- Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decision 
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6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6 . 400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1978 


7.1 

10 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Request  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701(c)(1) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  7 1 

Labor  Organization  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 


Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8 . 1 00  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 

Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre-appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Senior  Executive  Service 


Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9.100  Actions  Based  on  Performance 


Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9 . 200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

10.100  Appellate  Iurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Request  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 
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10.114 

10.115 

10.1151 

10.1152 

10.116 
10.1161 
10.11611 
10.11612 
10.11613 

10.117 

10.118 

10.119 

10.120 
10.121 
10.1211 
10.12111 
10.12112 
10.1212 
10.12121 
10.12122 

10.1213 
10.12131 

10.1214 

10.12141 

10.12142 

10.12143 

10.12144 

10.12145 

10.12146 

10.1215 
10.12151 

10.1216 
10.1217 
10.122 

10.123 

10.124 

10.130 

10.131 

10.132 

10.1321 

10.1322 

10.133 

10.140 

10.141 

10.142 

10.143 

10.144 
10.150 

Consolidation  and  Joinder 
Intervention 

Intervention  as  a Matter  of  Right 
Permissive  Intervention 
Discovery  Procedures 
Motion  for  Discovery 
Interrogatories 
Deposition 

Production  of  Documents 

Prehearing  Conference 

Subpoenas 

Request  for  Witnesses 

Presiding  Official 

Duties  and  Powers 

Discretion 

Dismissals 

Failure  to  Prosecute 

Ruling  on  Motions 

Venue 

Interlocutory  Appeals 

Orders  of  Presiding  Officials 

Compliance 

Decision 

Content 

Effective  Date 

Finality 

Summary  Decision 

Recommended  Decision 

Form 

Hearings 

Postponement 

Closing  the  Record 

Service 

Bias 

Disqualification 
Amicus  Briefs 

Board  Review  of  Initial  Decision 

Board  Reopening 
Petition  for  Review 
Filing  Requirements 
Criteria 

Board  Review  Powers 

Board  Opinion 

Content 
Effective  Date 
Finality 

Reconsideration 

Judicial  Review 

10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 

10.200  Original  Jurisdiction 

Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Request  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Request  for  Extension  of  Stay 
Agency  Response 

26 


10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10.2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
ludicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
ludicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10. 1 10) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400-  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.610 

1 0 . 500  Ex  Parte  Conduct 
1 0 . 600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

11.11) 

11.112 

11.113 

11.114 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 . 000  Practices  Prohibited 

Personal  Favoritism 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 

Marital  Status 

Political  Affiliation 

Prohibited  Reprisals 

For  Exercising  Appeal  Rights 

Whistleblowers 

Actions  against  Whistleblowers 

Definition  of  Gross  Waste  of  Funds 

Definition  of  Mismanagement 

Definition  of  Abuse  of  Authority 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Periormance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  oi  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


1 1 . 200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


1 2.300  Transfer  of  Functions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

1 3. 1 00  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

13.120  Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  of  Justice 

1 4 . 52 1 Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

14.560  Timeliness  of  Fee  Motion 

14.600  Settlement 
14.700  Mitigation  of  Penalty 


15.000000  Retirement 

1 5 . 1 00  Retirement  Requirements 

15.110  Early  Retirement 

15.1 1 1 Reorganization,  Reduction  in  Force,  Transfer  of  Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

1 5. 1 22  Covered  Position 

1 5. 1 30  Disability  Retirement 

15.131  On  Application  of  Employee 

15.131 1 Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 

16.220 

16.221 

16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


1 5 . 300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

1 6 . 1 00  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 
Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a)— 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 


Place  ol  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal,  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 

1 7 . 200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


1 7 . 300  Consequences  of  Negative  Suitability  Determination 


Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  The  price  for  a subscription  is  $14  per 
year;  ($17.50  outside  the  United  States).  Single  issues 
are  also  available  at  a price  of  $2.00  per  issue;  ($2.50 
outside  the  United  States).  Please  address  subscrip- 
tion or  purchase  inguiries  to:  Superintendent  of  Doc- 
uments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  in  the  library  at  the  Board's  cen- 
tral office.  To  subscribe  to  the  microfiche  "Federal 
Employee  Appeals  Decisions"  at  $150  per  year  for 
microfiche  and  index,  contact  the  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Spring- 
field,  VA  22161. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 


original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision  is  included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index) 
are  available  from  the  Superintendent  of  Documents 
at  $24  for  the  two-volume  set;  Stock  No.  062-000- 
00009-1 . These  volumes  consist  of  Board  final  actions 
taken  under  the  appellate  and  original  jurisdiction 
conferred  by  the  Civil  Service  Reform  Act  of  1978, 
and  precedential  interlocutory  actions  from  July  23, 
1980  through  December  31,  1980. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  request  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Requests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Sec- 
retary. 

Secretary:  Robert  E.  Taylor 
Director:  Legal  Publications  Division: 

Michael  H.  Hoxie 
Executive  Editor:  Ada  Kimsey 
Managing  Editor:  Karen  S.  Henkel 
Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
Warren  Waggoner 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 


*U.S.  GOVERNMENT  PRINTING  OFFICE:  1982-361-905:204 


